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Opinion

MARCHIANO, P. This caseconcerns the lawfulness ofJ. defendant
Costco Wholesale formulaCorporation’s for overtimecomputing compensa-
tion on semiannual bonuses topaid Thehourly trial courtemployees.
determined that defendant’s bonus overtime formula for the class of employ-
ees who for thequalify maximum base bonus (plaintiffs) violates California
law, and ordered use of a different formula. We conclude that defendant’s

law,formula violates neither California nor federal and reverse the judgment
with directions to enter forjudgment defendant.

L BACKGROUND

A. The Base Bonus

bonus,Costco a hours,formulaicpays based on topaid long-term hourly
bonus,To beemployees. eligible October,for the in andpaid theseApril

employees (1)must have been apaid number of hours forspecified continu-
service—8,000ous hours four(approximately years) for those hired before

15, 2004, 9,200March and hours 4.6(approximately years) for those hired
date;after that (2) scale;be at the ofgenerally (3)their andtop havepay

been defendantemployed by on 1 for theApril bonus and October 1April for
the October $2,000bonus. The maximum semiannual base bonus amount is

service, $2,500for those with less than 10 ofyears for those with 10 to 14
service, $3,000ofyears service, $3,500for those with 15 to ofyears19 and

for those with 20 or more years of service.

bonus,To for the maximumqualify base the must haveemployee been
1,000for at leastpaid hours in the six-month 1periods preceding andApril

1,000 hours;October l.1 Bonuses are for thoseprorated for less thanpaid the
1,000 1,000formula for the base bonus is thus: hours to -rpaid xup

maximum bonus amount.

B. Overtime theon Bonus

law,Under California are entitled to “noplaintiffs less than one and
one-half thetimes rate ofregular for work in excess ofpay” eight hours

Code, 510,(Lab.in one (a);subd.workday. see Cal. Code Regs.,§
8, 11070,tit. 3(A)(1)(a)subd. 7-2001].)2order No. In[wage§ this respect,

1Employees regularlywho work 32 a plus Sundayhours week six hours on are paid the
theymaximum paidbase bonus if were at period. Separateleast 950 hours in the six-month

calculations for employees category required.in this are not
2 Equal or additional overtime periods (e.g.,is owed for work over other time time and one-­

week,payhalf for more than 40 hours of work in a paydouble time for more than 12 hours of
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“fluctuatingthan the federalof workerslaw is moreCalifornia protective
law, time overtime compensationone and one-halfwhich requiresworkweek”

40 hours in a workweek.more thanafter an worksonly employee
Homes, (1985)Industrial Relationsv.(See DepartmentIncSkyline of

the239, [contrasting(Skyline)247-248 Cal.Rptr. 792]165 Cal.App.3d [211
limitation];dayeight-hourand California’sworkweek standardfluctuating

575,22 Cal.4th 592(2000)Co.Royal Packing [94Morillion v.see generally
3, law afford(Morillion) may employeesP.2d995Cal.Rptr.2d 139] [state

[same].)218(a)29 U.S.C. §greater protection];

the rateregularat issue here increasesthe bonusnondiscretionaryBecause
the bonus and wereworked overtime during periodof whopay, employees

thatbonus) duringthetheir ratehourly (unaugmented byat 1.5 timespaid
Theonce the bonus is awarded.are entitled to additional overtime paytime

overtime,rather thanweekly dailyon the addressesregulation subjectfederal
additional, retroactive overtime pay uponthe need forbut usefully explains

time:an extended ofof a bonus earned over periodreceipt

the regularconsidered a ofWhere a bonus is part“General rules. payment
hismust be included in computingat an is itrate which employee employed,
inNo arisesdifficultyrate of and overtimehourly compensation.regular pay

weeklyif the bonus covers oneonly payovertimecomputing compensation
of theearningsadded to the otherThe amount of the bonus is merelyperiod.

total hoursexclusions) byand the total dividedstatutoryemployee (except
however, of the bonus maybonus calculationsworked. Under many plans,

Inthan a workweek. suchbe deferred over a of time longernecessarily period
the hourlythe bonus indisregard computing regulara case the employer may

thatthe can be ascertained. Untilrate until such time as the amount of bonus
times theat one and one-halfis done he for overtimemay pay compensation

When the amountexclusive of the bonus.rate thehourly paid employee,[to]
ascertained, thebe back overthe bonus can be it must apportionedof

earned.it be said to have beenmayworkweeks of the whichduringperiod
of foran additional amount compensationThe must then receiveemployee

to one-halfovertime theduring period equaleach workweek that he worked
bythat weekallocable to the bonus for multipliedof the rate ofhourly pay

(29 C.F.R.the week.”duringhours workedthe number of overtimestatutory
778.209(a) (2008).)§

FormulasC. The Parties’ Competing

thedividingthe bonus bythe owed onDefendant calculated overtime
hoursminimum number of paidbase bonus thebymaximumemployee’s

Code, 510, (a))), irrelevant for(Lab. examplesthe further areday subd. butwork in a §
bepayovertime shouldopinion to time and one-halfappeal.of References in thispurposes this

paytime when it is owed.taken to subsume double
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to achieve thatrequired (1,000)maximum bonus to determine a regular
rate,bonus and thenhourly the number of overtimeby multiplying hours

worked theduring bonus one-half of thatperiod by bonus rate.regular
Plaintiffs contend that defendant was to calculate therequired bonusregular
rate theby dividing base bonus the earned the number ofemployee by

time hoursstraight worked the bonus andduring then theperiod, multiply
number of overtime hours 1.5 times that bonus rate.by regular

formula,For under defendant’s anexample, who achieves aemployee
$2,500maximum base ofbonus virtue of forby being 840 timepaid straight

hours, hours,100 overtime and 100 vacation hours the bonus isduring period
bonus, $2,500$125entitled to of overtime on the calculated as follows:pay

1,000(maximum bonus)base -f hours for maximum base(paid required
= =bonus) rate) (overtime$2.50 (regular hours)bonus x 100 xhourly 0.5

formula,$125. Under the same wouldplaintiffs’ $477receiveemployee
$2,500 (baseovertime on the earned)bonus: bonus -f-840 time hours(straight

= =worked) $2.98 rate) (overtimex(regular hours) $447.bonus 100 x 1.5

D. Trial Court Proceedings

The case commenced in 2004 with the of aApril filing complaint by
Marin, an ofplaintiff Anthony hourly defendant from Octoberemployee 1989

2004,to February Labor Code violations and unfairalleging business prac-
Code,(Bus. 17200).tices & Prof. The first amended filed in Junecomplaint§

2004 identified the class as ofhourly defendant who wereemployees eligible
for the bonus on or after four to the of the suit. Theyears prior filing parties
filed motions for orsummary judgment which weresummary adjudication,
denied in December 2004.

here,Based on calculations that need benot the court con-reproduced
cluded that defendant’s bonus with California law when anplan complied

1,000 situation,worked less than inhours a bonus In thatemployee period.
the rate of under formula“hourly defendant’s was consis-pay”[overtime]

1.5 times thetently regular rate of while formulapay, plaintiffs’ improperly
counted overtime “once in the calculation of the and inagain[base bonus]
the calculation of on the The court found that defendant’s[overtime bonus].”

1,000violated California law when an worked more thanplan employee
hours because defendant’s formula the “for of the1/3paid employee only

1,000. However,bonus overtime due” on hours worked the court wasbeyond
not at that that formula was correct because itpersuaded point plaintiffs’

an rate that fluctuates with the amount of hoursproduced “[overtime]
worked.”

Defendant then moved for or on thesummary judgment adjudication
1,000that had than inground Marin never worked more hours relevantany
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that are awarded undernoted bonusesIn Marinresponse,bonus period.
time,and sick asbased hours vacationpaid, includingdefendant’s onplan

worked, that he reached the 1,000-paid-hourand asserted hadwell as hours
adjudicationThe court granted summaryin somethreshold bonus periods.

he had notgroundon all action on the that workedMarin causes ofagainst
1,000 to add newbut his agrantedmore than hours in a bonus period, request

wasalleged.had the claims he Marinwho toplaintiff standing prosecute
that added three newleave to file a amendedgranted second complaint

a “Subclassand the class definitions to encompassnamed plaintiffs, changed
1,000 ahad more than hours inA” confined to who workedhourly employees

beenand a B” confined to who had forpaidbonus “Subclass thoseperiod,
1,000 even worked thanthan hours in a bonus lessthough theymore period

1,000 B was later amended byhours in the The Subclass definitionperiod.
1,000 hours in a bonusthe court to include those for more thansimply paid

andPlaintiffs then moved for orperiod. summary judgment adjudication,
claims;Bmoved for of the Subclass defend-summary adjudicationdefendant

theant did not that it was liable to Subclass A under court’sdispute
December 2004 ruling.

motions,In its on the the court that use ofruling plaintiffs’concluded
to the bonus overtime to both wasformula owed subclassescompute

239,the in 165 andby Skyline, supra, Cal.App.3ddecisioncompelled
of the (DLSE)sections Division of Labor Standards Enforcement’s 2002

(Manual)Policies distinguishingEnforcement and ManualInterpretations
(Manual, 49.2.4.2) on a“flat sum” bonuses from bonuses “based percentage§

(Manual, 49.2.4).or than aof some formula other flat amount” §production
overtimeThe court that on the bonusshowingcalculations increasedprovided

increased,under both sides’ the amount of work andformulas as overtime
that the increases were under formula.3larger plaintiffs’

to beyielded mightThe court conceded that its conclusion “what appear
For two work differentirrational results. whoexample, employees amount[s]

haveof time but the same amount of overtime will differentstraight work
berates for of overtime and must differentcalculating paidhourly purposes

3 $2,500 1,040employee paid consistingof an earned a hours ofIn the case who bonus for
hours,hours, hours, plaintiffs’straight time 150 overtime and 100 vacation formula790

= rate; $3.16($2,500/790 $3.16yielded regular$711 on the bonus x 150overtime bonus hour
=1.5), ($2,500/1,000 regular$187.50 $2.50yielded hourhours x while defendant’s formula

1,040rate; 0.5). paid$2.50 of employeebonus x 150 hours x In the case an whose hours
hours,hours, hours, plaintiffs’straightof 200 overtime 100 vacationconsisted 740 time and

= rate;$1,014 ($2,500/740 regular$3.38yieldedformula overtime on the bonus hour bonus
=1.5), ($2,500/1,000 $2.50yielded$3.38 $250x formula hourx 200 hours while defendant’s

rate; 0.5).$2.50regular bonus x x200 hours



810

However,amounts of overtime the court itpay.” felt could not a“presume^
world,”consistent and rational and California“simply applie[d] law as it

it.”[found]

The court granted both subclasses summary on theadjudication issue of
onliability formula,causes of action theconcerning correct and on the cause

of action under the unfair law. Itcompetition granted defendant summary
on aadjudication cause of action for timewaiting penalties, thatobserving

law is sparse how anregarding“[t]he is to calculateemployer overtime when
bonuses,” that,andawarding finding the“given of Californiapaucity author-

in thisity area and Federalcontrary there areauthority, substantial grounds
for differences of opinion.”

The filed a statementparties joint forth theirsetting on issuespositions of
that,anddamages injunctive relief. The parties agreed under the court’s prior

therulings, rate for bothregular subclasses would be determined by dividing
the maximum base worked,bonus the number ofby timestraight hours but

as to thedisagreed overtime hours which theby rate would beregular
Plaintiffsmultiplied. argued that all overtime hours worked the bonusduring

counted;should beperiod defendant thatargued the overtimeonly hours
worked to theup threshold should be1,000-paid-hour used.

The court entered judgment defendant torequiring bonus overtimepay
formula,toaccording but on theplaintiffs’ overtime hoursonly worked toup

the threshold. The1,000-paid-hour awardedjudgment prejudgment interest
for amounts owed from four before theyears suit was filed. The money

$5,303,656.forjudgment totaledplaintiffs

E. Appeals

Defendant has and haveappealed, fromplaintiffs thecross-appealed,
(A116847).judgment Defendant has also from the orderappealed subsequent

granting motion forplaintiffs’ attorney (A118116).fees and costs The appeals
have been consolidated for andbriefing decision. Defendant advances no

on theargument merits of the feeattorney theruling; fee orderconsequently,
stands or falls with the judgment.

II. DISCUSSION

A. Issues and Scope Reviewof

Defendant contends that the trial (1)court erred in thatconcluding its
law;bonus violatedplan (2)California that thedeciding Subclass B claims

related back to the of thefiling original for of the statutecomplaint purposes
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limitations; unfairinterest on the(3) competi-and allowingof prejudgment
claim, a fourbeginning years,and thus interest forawarding periodtion law

three, that thethe Plaintiffs arguebefore commencement of case.rather than
afteron overtime hours workederred in them bonus overtimecourt denying

arein a bonus The issuesreached the thresholdthey period.1,000-paid-hour
to oursubjectfrom facts and areof law arising undisputedquestions

1346,(2001)(Bame v. Del Mar 86City Cal.App.4threview.independent of
183].)1354 Cal.Rptr.2d[104

B. Whether the Bonus Plan Violates LawCalifornia

noted, relied 165Skyline, supra, Cal.App.3dAs we have the trial court on
239, the violated Californiaand the Manual in that bonusconcluding plan
law.

owed toconcerned the method for overtimeSkyline computingproper
who were a fixed minimum worked variableguaranteed salary,employees

hours, fluctuat-and were overtime under the federalbeing paid compensation
in excess of hours in aworkweek method for hours worked 40ing only

The standard for overtimeworkweek. DLSE California’s stricterinterpreted
owed for more than hoursworking eightcompensation—overtime per

mandate the usenot for more than 40 hours week—today, only working per
of a formula different from the one the was for overtimeusingemployer
compensation.

formula,Under the the rate of was theregular pay weeklyemployer’s
rate thendivided the hours worked in a week. That wassalary by regular

(in inthe number of overtime hours worked excess of 40 hoursbymultiplied
week) thethe and 0.5—the “treated as atsalary being compensation straight

165 at(Skyline,time rate for all hours worked”regular supra, Cal.App.3d
method the more245)—to fix the overtime “Under thisp. compensation.

overtime,hours an works the lower the rate’ becomes.”‘regularemployee
{Ibid.)

rate the weeklyUnder the DLSE’s the of wasinterpretation, regular pay
divided “considered timesalary salary straightby being compensa­40—the

i.e.,hours,the hours no moretion for nonovertime of‘regular’employee’s
245.)than in a at That(Skyline, supra, regular40 week.” 165 Cal.App.3d p.

(inrate was the number of overtime hours worked in the weekbymultiplied
week),of as well as 40 hours in the and 1.5 to fixeight day,excess hours per
. . .the overtime This formula was more“[c]learly compatiblecompensation.

249.)atwith the intent” of California’s overtime scheme. p.{Id.

method with reference to anThe court illustrated the benefit of the DLSE’s
$350with of who worked 12 hours Monday, eighta weekly salaryemployee
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hours nine hours and 10 hours for a total ofTuesday, Wednesday, Friday, 39
hours the week.for Under the formula the was entitledemployer’s employee
to no overtime because he or she “failed to exceed in40 hourscompensation

248.)(Skyline,the week.” 165 at But under the DLSEsupra, Cal.App.3d p.
the had worked overtime under California’sinterpretation employee—who

(morestandard than hours in a entitled overtimeeight today)—was compen­
(foursation for seven hours hours on one hour andonMonday, Wednesday,

two hours on at “time and one-half.”Friday) (Skyline, 165supra, Cal.App.3d
249.)4at p.

the that the DLSE aSkyline rejected argument wasinterpretation regulation
and as such was invalid because it had not been in accordance withadopted

Code,(Gov.(APA)the of the Administrative Procedure Actrequirements
253.)11340 et 165 at That conclusion(Skyline, supra,seq.). Cal.App.3d p.§

Western, (1996)was in Tidewater Marine 14Inc. v. Bradshawdisapproved
557, 186, (Tidewater),Cal.4th 573 P.2d which held927Cal.Rptr.2d[59 296]

that for overtime at issue in Homes wascalculating Skylinepolicy pay“[t]he
a within the of the APA because it was a standard ofregulation meaning

the law the DLSE enforced and because itgeneral application interpreting
not a ofwas restatement decisions or advice letters.”merely prior agency

also the that the DLSE violatedSkyline rejected argument interpretation
it to salaried and notbecause doesequal protection “applies employees apply

commission,to on a rate . . .or other basis.employees working piece wage
overtimemethod of thanfor othercomputing employeescompensation[T]he

salaried not before . . . There been thatis us. has no thoseemployees showing
(Skyline,are situated to salaried 165employees similarly employees.” supra,

254.)at The formula for salariedSkyline employeesCal.App.3d p. adopted
515, (d),been in whichhas codified Labor Code section subdivision pro­

“For the of the rate ofvides: overtimepurpose computing compensation
theto be to a full-time salariedpaid nonexempt employee, employ­required

rate be of the weekly salary.”ee’s shall l/40thregular hourly employee’s

First, noted,here for a number of reasons. asSkylineWe find inapplicable
was confined to salaried and theSkyline’s analysis employees, specific

of a rate of when such workcalculating regular employeesproblem pay
Second, Third,variable hours. did not address bonuses inSkyline any respect.

an to overtime tofailingdealt with that wasSkyline employer pay employees
in a which not the case here.who worked more than hours iseight day,

4 although thecompensation,The court misstated the amount of the overtime mistake
The court identified the time andappears part typographicalfor the most to have been a error.

$13.12, $91.84 for theproduced compensationhave overtime ofone-half rate as which would
hours, $91.88figure up$21.84 the court we come with isseven not the amount stated. The

($350/40 1.5), $13.125.a time and one-half rate ofx 7 x based on
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overtimeFourth, ofa formula thatSkyline encouraged impositiondealt with
rate of and withreduced the regular payeach overtime hour workedbecause

doesDefendant’s bonus planof overtime hours to the employer.it the cost
thein becauseSkylinelike the formulanot overtimeencourage employer’s

under thebonus remains constant planrate attributable to theregular
1,000 earn thehours needed to4(maximum base bonus paid[minimum

hours worked.of the number ofbonus])maximum base regardless

inthe trial courtbythe authorities appliedfrom Skyline, onlyApart
view, theManual. In the court’swere sections of theits decisionreaching

in the nature of abonus “iscentral issue was whether defendant’s plan
of a flat sum bonus. Overtimeor formula bonus or is in the natureproduction

manualis calculated under DLSE 49.2.4on a or formula bonusproduction
calculated under DLSEand whereas overtime on a flat sum bonus is49.2.4.1

The court found that “as toapplied personsmanual and49.2.4.2 49.2.4.3.”
1,000 bonusmore in a bonus Costco’s planwho are for or hourspaid period,

bonus amount does notthe nature of a bonus because theis in sumlump
sold,worked, or other factor.”anyon the hours thechange goodsdepending

49.2.4, aRate and Overtime onsection RegularManual “Computing
Bonus,” a of orstates: “When a bonus is based on percentage production

and withsome formula other than a flat amount and can be computed paid
overtime onthe for the to which the bonus iswages applicable,pay period

week,thethe at the time as the other forearningsbonus must be samepaid
(Seethe Laborregularor no later than the for next payroll period.payday

time well as204[.])Code Since the bonus was earned asduring straight§
hours, is half-time or full-timeovertime the overtime on the bonus‘premium’

rate. The bonus rate is(for hours) regulardouble time on the bonusregular
the tothe total hours workedby during periodfound the bonusby dividing

will be allthe The total hours worked for this purposewhich bonus applies.
hours, hours.”including overtime

Bonus,”49.2.4.1, and states:Manual section Overtime“Example Involving
rate,“First, forhourly computingfind the overtime due on the regular

in the above.as described sectionssalaried and workerspieceworker[s]
Then, find the bonusovertime due on the bonus: regularcomputeseparately,

the inthroughoutthe total hours worked periodrate the bonusby dividing by
be entitled to an additionalearned. The willwhich the bonus was employee

toone-half hour worked andthe bonus rate for each time andhalf of regular
hour, if any.each double timefull amount of the bonus rate foran additional
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rate“Regular hourly of pay................................$10.00
=“Total hours worked in workweek 52

=“Total overtime hours at time and one-half 12
=regular hourly $15.00...............$180.00“Overtime due on rate 12 x

“Bonus attributable to the workweek.........................$138.00
= = =“Regular $138.00 $2.6538 $1.33bonus rate -f 2 Overtime52 t x 12

Hours .............................................$15.92

earnings“Total due for the workweek:
@“Straight time: 40 $10.00...........................$400.00hours

@ $15.00.............................$180.00“Overtime: 12 hours

“Bonus..............................................$138.00

Bonus......................................$15.92“Overtime on

“Total..............................................$733.92”

sum,Manual $300section states: “If the bonus is a flat for49.2.4.2 such as
season, worked,the $5.00to end of the or for each thecontinuing day regular

bonus rate is determined theby bonus the maximumdividing by legal regular
hours worked the which theduring to bonus This is soperiod applies.
because the bonus is not beto an incentive for increaseddesigned production

work; but,for each hour of instead is to insure that thedesigned employee
in the theof To allow this bonus to be calculatedemploy employer.remain[s]

(instead hours)the total of the time wouldby dividing by straight encourage,
Thus,rather than the use of overtime. a based on bonusdiscourage, premium

is for each overtime hour during the in order to withrequired period comply
public policy.”

Manual section a “flat sum” bonus calculation for49.2.4.3 provides sample
$300.00a bonus “for to the end of the season to aremaining paid piece-

hours,worker who worked 640 116 time and one-half overtime hoursregular
and 12 double time hours:
“Bonus.............................................$300.00

...................$0,469= $300.00“Regular byBonus rate divided 640
= $0.469......................$0,703regularx bonus rate x“[1.5] [1.5]
= $0,469 .......................$0,938“Double bonus rate 2xregular

= $0,703 $81.56due time x“Overtime on bonus for and one-half hours 116 ....
= $0,938 .........$11.25“Overtime due on bonus for double time hours x 12

“Bonus.............................................$300.00

bonus......................................$92.81on“Overtime
....................................$392.81”“Total due on bonus
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“flatthe Manual governingofDefendant that section 49.2.4.2argues
itbonuses, thoughto follow eventhe trial court felt boundwhichsum”

is adefendant’s bonus plan,to“irrational results” when appliedproduced
(See, e.g.,We agree.under the of Tidewater.reasoningvoid regulation

1568, 1579(2006) Cal.Rptr.3dv. 143 Cal.App.4th 166]Church Jamison [50
DLSEManual].) Like thea of the current“no to section[giving weight”

ofis “a standardManual section 49.2.4.2Skyline,at issue ininterpretation
enforce[s],” “notandthe law the DLSEgeneral interpretingapplication

(Tidewater,letters.”or advicea restatement of decisionsmerely prior agency
section 1.1.6.1573.)5at Our conclusion is by14 Cal.4thsupra, p. supported

statute,Manual, is athat if the source of the interpretationof the which states
letter,decision, oror “Administrative Decision”courtregulation, opinion

Commissioner, be identi­the that source will“Precedent Decision” of Labor
Thethe such sources are mentioned in section 49.2.4.2.fied in Manual. No

Accordingly,cited for the flat sum bonus rule is policy.”sourceonly “public
have the force of law.section 49.2.4.2 does not

overtime,The DLSE has issued two letters on the of bonussubjectopinion
(Morillion,APAwhich are not to the of thesubject rulemaking provisions

584; Tidewater, 571),22 Cal.4th at but mayCal.4th at 14supra, p. supra, p.
571;(Tidewater,in similar cases at Bell v.guidance p.provide subsequent

805,(2001)Farmers Ins. 87 815Exchange Cal.Rptr.2dCal.App.4th [105
Manual,59]). the littleThe DLSE did not cite these letters in the parties give

the are forto these letters in their and letters inconclusiveweight arguments,
our purposes.6

sum, decision, statute,In or regulation governsno California court
overtime, the ofbonus the Manual sections on the do not have forcesubject

Thus,law, thereand the DLSE letters on the are not on point.opinion subject
is no from the directive that overtimecontrolling authorityCalifornia apart

and times thehours be at a rate of no less than one one-halfcompensated
Code, 510,(Lab. (a).)subd. In whetherdecidingrate ofregular pay. §

5 rule,“every regulation,“regulation”Government Code 11342.600 a assection defines
order, general by any agency implement,. . state toapplication adoptedor standard of .

it,by govern procedure.”or the law enforced or administered or to itsinterpret, specificmake
agency regulation adopted complying requirementswith the of theAn that has been without

Code,(Gov. seq.)et is invalid.APA 11340§
6 Relations, Lloyd W.DepartmentCalifornia of Industrial DLSE State Labor Commissioner

Jr., 14, 1988), regarding aAubry, (July responded inquiryletter to anopinion No. 1988.07.14
essentiallyispaid monthly opinionbonus on a basis. While the formula set forth in this letter

here, bonus—productionnature of the versus flat sum—is notthe one defendant used the
Relations,Departmentfrom the letter. California of Industrial DLSE Chief Coun­apparent

Cadell, Jr., 1991.03.06, Regular Payof Rate ofopinionsel H. Thomas letter No. Calculation
6, 1,(Mar. 1991), regarding regular pay “sporadicto a the rate of forpage responded question

ancillary theirpayments employees performanceincentive bonus made to for the of work to
duties,” description.bonus does not fit thatprimary and defendant’s
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directive,defendant’s bonus fulfills that we are thatplan thepersuaded
Manual for overtime onprovisions bonuses set forth a validproduction

(See 554,formula. Gattuso v. (2007)Harte-Hanks Inc. 42 Cal.4thShoppers,
468,563 169 P.3d aCal.Rptr.3d DLSEmay adopt statutory[67 889] [court

embodied in a void if itinterpretation regulation determinesindependently
that the correct].)is We concludeinterpretation that defendant’s isplan

formula,consistent thatwith and thus that the notdoes violate Californiaplan
law.

Defendant’s bonus does not fit into either of the theneatly categories
sum, $300DLSE has bonuses for a “flatposited: such as for to thecontinuing

season, (Manual,$5.00end of the 49.2.4.2)or for each worked”day and§
bonuses earned each a“based on of or somepayday percentage production
formula other than a (Manual, 49.2.4).flat amount” While defendant’s§

1,000-hourbonus functions aas bonus to the threshold for“production” up
bonus,the maximum base it is at “the end of the likepaid season” a flat sum

bonus, and has some theof characteristics of a “flat sum” bonus on hours
1,000. thus, sense,The bonus is in someexceeding a of the DLSEhybrid

bonus,but it functions for thecategories, most like a andpart production
need not be treated a flatas sum bonus to effectuate the DLSE’s policy
concerns as we now explain.

1,000The bonus for the first hours is a bonus based on hoursessentially
worked, i.e., the bonus increases with worked hour.7every theAlthough
bonus is not onbased it is akin to a bonus whereproductivity, production

bonus,each hour increases and increases the and isoutput consequently
unlike a flat sum bonus that the same no how arestays matter hoursmany

Therefore, observed,worked. as one commentator has overtime on a bonus
based on worked should be calculated in thehours same manner as overtime
on a bonus based on under the formula set forth in sectionproduction, 49.2.4

Wilcox,(1 Overtime(2008)of the Manual. Cal. LawEmployment Compen-
sation, 3.09[l][b], 3-129.)p.§

(bonusThe Manual section formula of49.2.4 -r total number hours
= =rate;worked rate thebonus bonus x 0.5 overtime onregular regular

bonus) is the one that defendant uses. For defendantessentially simplicity,
describes the bonus rate as the maximum base bonus divided theregular by

(1,000),minimum number to but itof hours obtain that base bonusrequired
could as well have the bonus rate with the amount of thejust regularequated

thebase bonus awarded divided the total number of hours worked becauseby
will the under thenumber be same either formulation. Since bonus is prorated

7 1,000acknowledged paid less than hours inemployeesPlaintiffs below that who “are for
bonus, hoursperiod pro-ratathe bonus . . . receive a which in fact increases with additional of

work.”
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worked, rate remains the same1,000 bonusregularare theif than hoursless
asthe total hours workeddivided bythe base bonusalwaysand will equal

1,000.849.2.4, tofor all hours upin sectionprovided

rather thanon hours paida bonus basedhas not addressedThe DLSE
makes itbonus thatdefendant’s planfeature ofhours worked—a generous

the section 49.2.4the Manual—butto underclassifyeven more difficult
as one basedon hours paidfor a bonus basedis asjustformula appropriate

because,1,000-hour like each hourto the thresholdon hours worked up
worked, Total hours paidincreases the bonus.each hour but not workedpaid

worked, in theworked, be includedtotal hours can properlynot as well asbut
to thehave all contributedthe rate becauseregular theydivisor when setting

Thus, which assumedtheall of the inreasoning preceding paragraph,bonus.
worked, defendant’s bonus basedtoa bonus based on hours applies equally

on hours paid.

Further, rate under sectionthat is to the regularthe 0.5 multiplier applied
onthe bonus overtime owedthe to use in settingis proper multiplier49.2.4

threshold,1,000-hour isbecause the employeeto thehours worked up
of thetimestraight componentthe base bonus for thebycompensated

to hours toupcourt withrecognized regardovertime As the trialwage.9
1,000, overtime rate ofan hourly paythe 0.5 multiplier correctly produces

1.5 ismultiplierrate of andregular pay, plaintiffs’that is 1.5 times the hourly
x (straightof the bonusa form of double timecounting (straight component

+time overtimecomponent component)).

1,000-hour threshold, bonus func­the defendant’sAs to hours afterpaid
do not add to thethe extent that those hourstions like a flat sum bonus to

1,000-hour mark, time hours andthe straightamount of the bonus. Beyond
bonus, and overtime hoursdo not contribute to thebut not worked hourspaid

0.5, 1.5, bonus rate.10 Theat not times the regularthe bonusaugment only
and of theset forth in sections 49.2.4.2 49.2.4.3flat sum bonus formula

time,Manual, of total hours workeda divisor of insteadstraightwhich uses

8 above, employeewhere an canexample, in some of the calculations set forthFor as shown
hours,1,000$2,500 regular equalsbonus rateby working theearn a maximum base bonus

$2,000ofprorated$2.50. hours and receives a base bonusemployeeFor an who works 800
1,000 $2,500 amount),(800 regularthe bonus rate remainsx maximum bonushours worked

Thus,worked).($2,000 the$2.50 bonus -r 800 hoursunder the section 49.2.4 formula
number,1,000-hour at oral“arbitrary” plaintiffs repeatedlyas claimeddivisor is not an

argument appeal.in the
9 extra hour of work . . .“when the increases with eachPlaintiffs admitted below that bonus

straight-time component of thefor theunderlyingthe bonus amount accountsthe increase in
wage.”overtime

10 overtime hourscompensation post-1,000onjudgment plan’seliminated the 0.5 bonusThe
agoing to be treated as flat sumargument planthat if the wasresponsein to defendant’s
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rate, 1.5, 0.5,to set the bonus and aregular of rather than to fix themultiplier
due,bonus overtime “a based on bonus” that the DLSEproduces premium

Thus,believes is to avoidnecessary the use of overtime.encouraging unless
defendant’s ofplan encourages overtime on who haveimposition employees

11bonus,­achieved the maximum base there is rationale for ano “premium”
bonus overtime to those even on theirpayment employees, post-1,000
overtime hours.

1,000Plaintiffs contend that the overtime after hoursplan encourages
because the additional for overtime worked after that thresholdcompensation
is calculated at 0.5 times rather than 1.5 times the bonus rate. Inregular

view, defendant’splaintiffs’ “frustrates the ofplan thereby public policy
overtime” because it methoddiscouraging a reduces its“employ[s] that

overtime two-thirds.” Stated anotherliability by submit thatway, plaintiffs
the overtime because “the effectplan encourages of is topolicy[defendant’s]
make it less for the to overtime labor—expensive company require

$5,303,656 lessapproximately for the class of at issueexpensive employees
here.” The with these is thatproblem arguments they the conclusionpresume

reach,arethey to that isdesigned namely formula Ifplaintiffs’ appropriate.
that formula is not defendant is not notappropriate, any advantage byreaping

it.following

fact, overtime;In defendant’s does not of itplan encourage imposition
would at most affect how overtime is allocated the Foramong employees.

1,000-hour threshold,overtime hours to the defendant 1.5 times theup pays
bonus; thereafter,hourly wage 1.5 times the base for overtime hoursplus

defendant 1.5 times the 0.5 times the base bonus.pays hourly wage plus
1,000-hourOvertime hours after the threshold are thus more forexpensive

exist,defendant than if the bonus did not are lessthey just relatively
1,000 hours,than overtimeexpensive hours the first when theduring

Therefore,overtime hours are the bonus.increasing base as counselplaintiffs’
below,observed at one the could as betweenpoint plan theoretically, employ-

bonus,ees who are for the same base ofeligible encourage imposition
1,000overtime on those who have reached hours because those hourspaid

cost defendant less. But therelatively likewise could be viewed asplan
of overtime on who are for noencouraging imposition employees eligible

thebonus or for lowest base bonus because are lessthey relatively expensive
to and there has been no that defendant’s “encour-employ; suggestion plan

overtime” it on theirages distinguishesbecause between basedemployees

bonus, 1,000pay anythen it should not have to additional bonus on overtime hours after as it
doing. tryinghad itlopped plan procrusteanbeen The court thus a limb off the to fit into a bed

of a flat sum bonus.
11 evidence,empirical meaningful sampling representative employees’No such as a of

hours, appears appellateovertime in our record.
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reasons, of the flat sumfind no for usejustificationFor these weseniority.
0.5,1.5, of toof rather than defendant’s multiplierpremium multiplier

1,000after thebonus due on overtime hours workedcalculate the overtime
defendant’smark under plan.

rate determined with the flat sum premiumis it awhy regularNor apparent
defendant fromdiscouragetime is toonly necessarydivisor of hoursstraight

1,000-hour the aafter reached. In case ofovertime threshold istheimposing
cannot additional bonus byflat sum bonus where the earn anytrue employee

hours, hours divisor themovertime such from theexcluding preventsworking
those thegivethe rate. hours woulddiluting regular Including employerfrom

to because additional overtime wouldan incentive overtime theimpose
thethe cost of the ofby decreasing regular rate—partreduce overtime

That not existaddressed in the case. incentive does withSkylinesituation
varybecause the rate under the does not withregulardefendant’s plan plan

worked.the hours

the aTo defendant’s bonus is in nature of bonusproductionrecapitulate,
reached, the bonus hasuntil the threshold is and while some1,000-paid-hour

thereafter, notof a flat sum bonus on hours it doespaid encouragequalities
thatof overtime the in a wouldwayimposition during post-1,000-hour period

the use of the flat sum bonus even as to overtimeDLSE’s formulasupport
thatduringworked period.

note,We that defendant’s had features after thefinally, even if bonus plan
formula,1,000th ithour that could warranted use of the flat sum was ahave

conclude, here,did what had ato as the trial court that beenfallacy
bonus for hours was into a flatthe first 999 transformed sumproduction

1,000 1,000at hoursbonus hour such that with or more wereemployees
deemed to have flat sum rather than bonuses. What wasproductionreceived

a bonus for with hours or lessentirely employees 999production-like
1,000a ormostlyremained bonus for with moreproduction-like employees

hours.

that its “irrationalrecognized contraryThe trial court conclusion produced
results,” similarlywhich include different for situatedsubstantially bonuses

baseFor two for a maximum bonusexample, eligibleemployees. employees
$2,500 hours receive verywho both work 100 overtime would differentof

hours,time and theamounts when one of them works 900 straightbonus
first for the base bonus byother The maximumqualifies899. employee

$416.67ofthe extra receives overtime on the bonushour andworking
= 1.5),$2.77 x while the second receives($2,500 employee-r 900 x 100

=1,000 0.5).$2.50 x($2,500$125of -f x 100 We findbonus overtime
California that dictates such inherentin lawnothing disparity.
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C. Whether the Bonus Plan ViolatesFederal Law

Title 29 Code of Federal 778.209(b) (2008),Regulations part provides:
“Allocation bonus where bonus beearnings cannot with particu-of identified
lar workweeks. If it is to allocate theimpossible bonus the workweeksamong
of the in to theperiod proportion amount of the bonus earned eachactually
week, some other reasonable and method of allocation must beequitable

For it beadopted. reasonable and toexample, may assume that theequitable
earned an amount ofemployee equal bonus each week of the to whichperiod
relates,the bonus and if the facts this additionalsupport assumption compen-

sation for each overtime week of the bemay and in anperiod computed paid
amount to one-half of theequal increase inaverage hourly frompay resulting

week,bonus allocated to the the number ofmultiplied by overtimestatutory
Or,hours worked in that week. if there are facts which make it inappropriate

workweek,to assume bonus for eachequal earnings it be reasonable andmay
to assume that theequitable earned an amount ofemployee bonus eachequal

hour of the and the resultantpay period increase be determinedhourly may
theby dividing total bonus the number ofby hours worked theby employee

theduring for which it is Theperiod additional due forpaid. compensation
the overtime inworkweeks the then beperiod may computed by multiplying
the total number of overtimestatutory hours worked in each such workweek

theduring one-half thisperiod by hourly increase.”

Defendant takes the that this authorizesposition regulation its bonus
overtime formula because its bonus is not “identified with work-particular
weeks,” and the formula is “reasonable and Theequitable.” regulation

to be theappears addressing federal workweekfluctuating overtime law
insofar as it focuses on the allocation of a bonus topayment particular
workweeks, but while the not beregulation may on it isdirectly point,

of defendant’sgenerally supportive formula insofar as it ancontemplates
0.5, 1.5,overtime-hour of rather than to themultiplier bonuscompute

overtime.

event,in the inNothing regulation, any defendant’s method ofprohibits
calculating bonus overtime. Plaintiffs note that the thelike DLSEregulation,

bonuses,formula for arefers to divisor of the numberproduction consisting
of hours worked rather than the number of but anhours hours-workedpaid,
divisor is consistent with defendant’s divisor as ex-hours-paid previously

with theto DLSE formula. there is no merit toplained respect Accordingly,
claim that defendant’s formula violates federalplaintiffs’ law.12

12In judgment liability,view of our conclusion that defendant is entitled to on the issue of
we by parties involving damages.need not reach the other issues raised the
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IH. DISPOSITION

law, the it isnor judgment,logic, supportBecause neither nor policy
The awardingto defendant. orderreversed with directions enter forjudgment

inis awarded coststo is reversed. Defendantfees and costsattorney plaintiffs
A116847; that are allocablethe bear their own costs solelywillappeal parties

to A118116.appeal

J.,J., and concurred.Swager, Margulies,

2009,21,A for a was denied and theJanuary opinionpetition rehearing
of andwas to read above. Themodified as printed petition plaintiffs

1, 2009,deniedfor review the Court wasappellants by Supreme April
J.,Kennard, didS170223. not therein.participate


