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Opinion

that,PREMO, J. absentlaw an an em-provides exemption,California
be a half inmust time and for work excess of 40 hours week.ployee paid per

To be from that the mustexempt requirement employee perform specified
duties in a manner and be monthly“a to noparticular paid salary equivalent

(Lab.less than times the minimum for full-timetwo state wage employment.”
Code, 515, (a).)subd.§
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schemeThe in case is whether a compensationthispresentedquestion
worked, mini-with no guaranteedbased the number of hourssolely upon

mum, a the of the wagecan considered within“salary” meaning pertinentbe
and,a salarya is notand hour laws. We conclude that such schedulepayment

therefore, trial courtas Since thedoes not the employee exempt.qualify
reverse.found the was shallweemployee exempt,

A. Factual and Procedural Background

Plaintiff Mark is an insurance claims who wasNegri adjuster employed by
2004 October 2005. Hedefendant & Associates fromKoning May through

was with he worked more$29 hour no minimum Whenpaid guarantee.per
$29than a he hour. Plaintiff suedonly40 hours in week still received per

denied that oweddefendant for overtime Defendant waspay. plaintiff any
under theovertime since he was classified as an adminis-exempt employee

(IWC)trative orderwageof Industrial Welfare Commissionexemption
4; 8,no. tit. (regulations,4-2001 Order Cal. Code 11040(Wage Regs., §

11040)).1section

The matter tried on facts the form of a writtenwas submitted inundisputed
facts,The 30 about half of whichstipulation. containedstipulation separate

related the thatto duties. Forjob example, parties agreed plaintiffplaintiff’s
“made own and never in the field”his schedule” that he “was bysupervised

Hedefendant’s most of his time andmanagers. spent “recording tabulating
data” thatand data to insurance carriers.”“transmitting

The “was on thealso that based totalexplainedstipulation plaintiff paid
month,hours he to each client.” Plaintiff wassubmitted Defendant for “Each

hewith a hours that he and for which wasbilling ledger of all billedprovided
clients based uponPlaintiff received “all invoices extended tocompensated.”

$29ofPlaintiff’s billed hours.” Plaintiff’s rate was hour.”“hourly perpay
a rather he was onguaranteed salary, paidnever paid [plaintiff]“[Defendant]

an if he worked$29.00rate of hour claim basis. That is tohourly per sayper
if he worked moremoneyless claims in a he made less thanperiodpay[szc]

worked, he receive overtimeclaims.” But no matter how much he did not
$29 for work done on each claim.” Plaintiffwas hourpay; “plaintiff paid per

an a duringestimated that he worked 20 hours week of overtime”“average
all 66 he worked for defendant.weeks

1 11040.)(SeeWage regs.,The current 4 effective in 2001. The§most Order was
2004, (KettenringLegislature wagein v.defunded the IWC but its orders remain in effect. Los

507, 512,(2008)Angeles Cal.App.4th Cal.Rptr.3dfn. 2School Dist. 167 [84 196]Unified
(Kettenring).)
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Plaintiff’s of the case thattheory was since he was basedcompensated
and, therefore,the hours he worked he did not aupon receive he couldsalary

not be categorized as The trial court did not base its decision on theexempt.
issue, however. At thecompensation time the trial court issued its statement

decision,of (2011)Harris v. CourtSuperior 53 Cal.4th 170 Cal.Rptr.3d[135
247, (Harris),266 P.3d which concerned the classification of insurance953]
claims was before theadjusters, Court. The issue in Harrispending Supreme
was whether insurance “are not aadjusters as matter ofexempt employees

(Id. 175.)law.” at Since the hadissue not been decided as a matter ofp. state
law, law,the trial court turned to federal that of Labornoting Department
regulations state that “insurance claims themeet dutiesadjusters generally

for the administrativerequirements . . . .” The court also citedexemption
(Inseveral federal re (9thcases Farmers Ins. Cir.Exchange 2007) 481 F.3d

1119; 578;Cheatham (5th 2006)v. Allstate Ins. Co. Cir. 465 F.3d
Services, (7thv. CCRoe-Midgett 2008) 865),Inc. Cir. 512 F.3d. which had

held that insurance claims areadjusters the trialexempt employees. Although
week,”court found that had worked “20 ofplaintiff hours overtime a the

court nevertheless concluded that was anplaintiff exempt employee.

The trial court entered a in defendant’s Plaintiff hasjudgment timelyfavor.
appealed.

B. Discussion

1. Issue and Standard Reviewof

The issue on is whether the trial court erred inonly findingappeal plaintiff
to have been an the manner in which heexempt notwithstandingemployee
was There are no factual issues. the ispaid. disputed Accordingly, question

(Ghirardo (1994)one of law to our review. 8subject v.Antonioliindependent
791, 418, 960].)Cal.4th 801 883 P.2dCal.Rptr.2d[35

Analysis2.

from the overtime are whereonlyExemptions pay requirement proper
that meet the the“the is in the duties test ofengagedemployee primarily

and exercises discretion andcustomarily regularly independentexemption,
duties,in those and earns a tomonthly salaryjudgment performing equivalent

no less than two times the state minimum for full-timewage employment.”
hCode, 515,(Lab. (a).)subd. Suc­ are construed.exemptions narrowly§

785,(1999)(Ramirez v. Yosemite Co. 20 Cal.4th 794 Cal.Rptr.2dWater [85
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laws isfrom the overtime844, of an2].) exemptionP.2d assertion978 “[T]he
thedefense, the bearsaffirmative and therefore employeranconsidered to be

(Id. 794-795.)at pp.of the exemption.”burden proving employee’s

4, em­governsthat Order whichWage “personsThe agreeparties
mechanical,technical, clerical, and similar occupa­inployed professional,

11040, that here.1), Wage. . subd. is the regulation appliestions .” (regs., §
for the three allowable exemptions;Order 4 sets forth detailed requirements

11040,executive, administrative, 1(A)(1),and subd.(Regs.,professional. §
4 that to as ex­(2), (3).) other OrderAmong things, Wage provides qualify

must beunder one of these three theany categories employee primarilyempt
id., id.,1(A)(2)(f);subd.(id., 1(A)(1)(e);in duties subd.engaged exempt

to no less than two1(A)(3)(b)), and earn “a monthly salarysubd. equivalent
(id.,(2) the minimum full-timewage employment”times state for

id.,id.,1(A)(1)(f); 1(A)(3)(d)).subd. subd. subd.1(A)(2)(g);

Harris, 175,53 Cal.4th at involved the of thejob-dutiessupra, page prong
test. As the Court “The essence of our holdingexemption Supreme explained,

that, administrative,is in whether work as courts mustresolving qualifies
consider the facts before them and the of thelanguageparticular apply

(Id. Here, however,190.)statutes and orders at issue.” at thewage p. question
not relate the the but to thedoes to duties of testprong exemption

There is no that the amount wascompensation prong. question plaintiff paid
exceeded the minimum amount for The isquestionrequired exemption.

the salarywhether manner in which was as a withinqualifiesplaintiff paid
the of Order 4.meaning Wage

a It“salary.”Order 4 refers to in the form ofWage compensation
term,The a more genericdoes not define the term. does not useregulation

Either terms would encompasssuch as or of these“compensation” “pay.”
is aa fixed annual and in between.hourly wages, salary, anything “Salary”

aof A is understood to besalary generallymore formspecific compensation.
Thus, thefixed rate of as from an use ofdistinguished hourly wage.2pay

be somethingword that an must“salary” exempt payimplies employee’s
anthan Labor Commission noted inother an California’shourly wage.

1, 2002,letter dated March that the Division of Labor Standardsopinion

2 2000;See, (3d ed. online version Mar.example, English Dictionaryfor Oxford Online
16, 2013]),2012) May defin­(<http://oxforddictionaries.com/definition/english/salary> of[as

monthly expressedoftening “salary” regular payment, typically paidas “a fixed on a basis but
sum, orby employee, professionalan aemployer especiallyas an annual made an to

white-collar worker.”
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(DLSE)Enforcement construes the IWC wage orders to theincorporate
federal test forsalary-basis ofpurposes determining whether an isemployee

Relations,or ofexempt Industrial DLSEnonexempt. (Dept. LetterOpn.
1,(Mar. 2002)No. 2002.03.01 <http://www.dir.ca.gov/dlse/opinions/2002-03­

16, 2013].)of01.pdf> May DLSE letters areAlthough[as opinion
not wecontrolling authority, them to inform ourproperly rely upon interpre­
tation of (BrinkerIWC orders.wage Restaurant v. CourtCorp. Superior

1004, 315,(2012) 53 Cal.4th 1028 513].)273 P.3d Accord­Cal.Rptr.3d[139
we turn toingly, federal law for the definition of “salary.”

The federal test is found in thesalary-basis theregulations implementing
Fair (29Labor Standards Act of 1938. U.S.C. 201 et Those regulationsseq.)§

that, in order to be theexplain from federal overtimeexempt pay require-
ment, an administrative must be inemployee engaged administra-specified
tive duties andjob (29be on a or fee basis.”paid “salary C.F.R.

541.200(a)(1) (2012).) An is on a the§ basis” ifemployee paid “salary
“regularly receives each on a oremployee pay period weekly, less frequent

basis, a predetermined amount all or theconstituting part employee’sof
which amount is not tocompensation, subject reduction because variationsof

in the or thequality work to thequantity performed. Subject exceptionsof
(b)in work)],of this section to absences fromprovided paragraph [(relating

an themust receive full for week in which theexempt employee salary any
work without to the number of or hoursemployee performs any regard days

worked. need not be for workweek in whichExempt employees any theypaid
no work. An is not on a ifbasis deductionsperform employee paid salary

from the are made foremployee’s absencespredetermined compensation
occasioned the or the of theby by business.employer operating requirements

work,If the is and able to beready, willing deductions notemployee may
(29 541.602(a) (2012),made for time when work is not available.” C.F.R. §

added.)3italics

The rule is that state law for from overtimerequirements exemption pay
must be at least as of the as the federalprotective employee corresponding

Co.,(Ramirez 795.)Cal.4th at Since federalstandards. v. YosemiteWater 20 p.
that,law in order to meet the basis for thesalary testrequires exemption

be a amount that is notwould have toemployee paid predetermined subject
worked,to reduction based the number of hours state lawupon requirements

to themust be at least as Defendant has stipulated very opposite.protective.

3 (69Regulations Augustbecame effective in 2004.partTitle 29 Code of Federal 541.602
22122, 23, However,2004).) languageFed.Reg. (Apr. the italicized is identical22260-22274

(see 541.118(a)regulationto that found in the version of the in effect in 2002 former 29 C.F.R. §
(2002)) opinionthe Commissioner issued the aforementioned letter.when Labor
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thethe trial courtfederal cases cited bythat in each of theIt is true
fordutiesadjusters’ qualifiedthat the insurancecourt concludedreviewing

likeadministrative exemption,But the federalthe administrative exemption.
4, that the performedboth a finding employeethat of OrderWage requires

asthe received compensationduties and a thatfinding employeespecified
court, issue wasthe trial the onlyIn each of the cases cited byspecified.

thatThere was no questionwhether the duties were administrative.adjusters’
(In Ins.re Farmersthe met the federal requirements.plaintiffs’ compensation

Co.,1127; v. Allstate Ins. supra,481 F.3d at CheathamExchange, supra, p.
Inc.,Services,584; at512 F.3dsupra,F.3d at v. CCRoe-Midgett465 p.

Thus, the before us.868.) these cases do not to issueapplyp.

507, that anargues167 defendantCiting Kettenring, supra, Cal.App.4th
so,this iscalculate a based hours worked. Whilemay salary uponemployer

be a amount that is not tosubjectthe must stillresulting salary predetermined
thethe or of work. In Kettenring,reduction based upon quantity quality

adultcourt considered whether a school district’s forcompensationappellate
teachers, rate the number ofeducation calculated a flatby bymultiplying

4.classroom hours was a for the of Ordertaught, “salary” purposes Wage
to the federal test and DLSE ofReferring salary-basis “salary,”interpretation

the court found that the were on a basis. As insalaryteachersappellate paid
facts,case, the to theconsideringthis court was limitedappellate stipulated

included the that the defendant had notwhich plaintiffs’ acknowledgement
which, turn,violated the collective in established thatbargaining agreement,

“the teachers received a amount that was ‘not tosubjectpredetermined
”reduction because of variations in the . . . of the work performed.’quantity

(167 513-514.)atCal.App.4th pp.

claim that wasDefendant that itsargues Kettenring plaintiffsupports
“workload” was not subjectclassified as becauseproperly exempt plaintiff’s

he the same number ofsubstantiallyto reduction or variation and “worked
effect, that,each In it is defendant’shours week of his employment.” position

hour,even it the because there wasthough by always enoughpaid plaintiff
week, was awork to him for 60 hours theper resulting compensationoccupy

the teachers’because it did not But insalary vary. Kettenring, although pay
involved, thewas determined the number of hours ofby estimating teaching

reduction; theresult was a because the amount was not to”salary “subject
of hours theyteachers were the rate howregardless manypaid predetermined

the time hein. Plaintiff’s did to amount ofactually vary accordingput pay
in. He was not a amount.predeterminedput paid
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Defendant further maintains that “some sort of reduction in workload”
must occur in order for an to lose Inactually hisemployee exemption.

2005)defendant cites v.Kennedy (7thCommonwealth Edison Co. Cir.support
365, observed,410 F.3d 370 in the(Kennedy), which court withappellate

“to salaried that ‘a reduction ofregard must haveemployees, salary actually
”anoccurred for to lose the Defendant takes theemployee exemption.’

comment out of context. Under the current and aregulations,pre-2004
defendant that an was from the federal overtimeclaiming employee exempt
law had the burden of that the “(1)was aproving employee paid: predeter­

amount, (2)mined (3)which was not to reduction based on orsubject quality
Fitness,(Baden-Winterwoodof work v. Time Inc.quantity performed.” Life

618, 627,(6th 2009) 541.602(a) (2012)Cir. 566 F.3d C.F.R. andciting 29 §
541.118(a) (2002).)former That can be underlost 29 Code ofexemption§

(2012),Federal 541.603 if the makesRegulations part employer improper
deductions from the “An actual of deduc­salary.4 makingpractice improper
tions demonstrates that the did not intend to on aemployer pay employees

(29 541.603(a) (2012).)basis.” C.F.R. But the actual deduction issuesalary §
does not arise unless the at least to the onemployer attempted pay employee

Here, that it did not asalary affirmativelya basis. defendant states pay
“guaranteed salary.”

that, in defendant thealwaysWe recognize practice, paid plaintiff equiva-
he, effect,$29 in anlent hour for 40 hours week so that receivedper per

that,minimum amount of We also as arecognize generalunvarying pay.
matter, be extra extra without losingan for workexempt employee may paid

(See 371.)the 410 F.3d at The here isKennedy, supra,exemption. p. problem
defendant to the fact that it “never a guaranteedthat stipulated paid [plaintiff]

he fewer claims “he made less than if he workedmoneyif workedsalary”;
That is the same as that was not “athing saying plaintiff paidmore claims.”

to reduction based theamount” that “was not subject uponpredetermined
reason,a thatof work He was not Forpaid salary.quantity performed.”

Order 4Wagedefendant did not that the administrative ofexemptionprove
in this case.applies

4 (2012) “(a) AnRegulations provides, pertinent part:inpartCode of Federal 541.60329
salary exemptionshall lose the if the factsemployer improperwho makes deductions from

actualpay employees salaryintend on a basis. Anemployerthat the did not todemonstrate
paydid not intend tomaking employerdeductions demonstrates that thepractice improperof

(b) employerthat the has an actualsalarya basis. If the facts demonstrateemployees on ...[]■
deductions, during periodthe is lost the time in whichmaking improper exemptionofpractice

workingjob classification foremployeeswere made for in the sameimproperthe deductions
jobEmployeesdeductions. in differentmanagers responsible improperfor the actualthe same

exempttheir asmanagersdifferent do not lose statusor who work forclassifications
employees. . . .”
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C. Disposition

The is reversed.judgment

J., Elia, J.,R and concurred.Rushing,

for review the Court was deniedby AugustRespondent’s petition Supreme
21, J.,2013, did therein.S211598. notCorrigan, particpate


